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§ 1.01 INTRODUCTION

There is no mystery in the fact that most major construction projects expe-
rience deviations from the baseline schedule, at some point in time, due to any
number of causes or unanticipated circumstances and occurrences. As the stakes
are ever higher in the high-cost claims associated with these massive construction
projects, the appearance of the Expert Witness as a member of the legal team rep-
resenting owners and contractors in these claims has become a necessary com-
ponent in the litigation and arbitration strategies for construction disputes.

In this chapter, we clarify the difference between an expert witness and an
expert advocate, and then we explore:

• the circumstances in construction law that warrant the use of an expert
witness, both in the United States and internationally;

• the similarities and differences in US and international law concerning
the use of expert witnesses;

• the characteristics of a highly qualified and highly effective expert wit-
ness for construction law cases;

• how to select the best expert witness for a particular construction dispute
circumstance (one size does not fit all);

• the variety of dispute scenarios in which an expert witness is used and
how they will likely be received;

• the variety of legal processes that specify how an expert witness pro-
vides testimony; and

• the emergence of some increasingly popular strategies both for using
expert witnesses and for presenting testimony in construction law.

Through the years, there has been a surge in the demand for reliable and
qualified expert witnesses in the construction arena. I began my career in con-
struction disputes in the late 1980s right after the “new” computer generated
claims began to hit the courtroom. Even though over the years the market for
expert services has continued to increase, the effectiveness and the cost benefit
ratio gained by using expert witness testimony is being questioned more fre-
quently.

Therefore, it has become even more imperative that the legal community
does its due diligence to examine the construction backgrounds of these individu-
als; determines their specific use, areas of specialization, and the value that they
bring with their testimony and to the construction case; and puts in place mea-
sures to help ensure their expert witness testimony is reliable and fair.

Note: The following information provides a basis for establishing who,
when, what, where, and how to select a thoroughly vetted construction expert wit-
ness in construction law cases. It should be noted, however, that although court
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decisions and court procedures are discussed, this material is derived from my
perspective as a non-lawyer, but from my direct experience as a construction
expert witness, who is familiar with dealing with the practical implications of
legal concepts and procedures in resolving major construction disputes on-site
and in legal proceedings, in the United States, in numerous countries and litiga-
tion venues. Also note, for purposes of comparison, unless otherwise stated, laws
and requirements relevant to the United Kingdom (UK) will be put forth as an
example of illustrating various comparisons of international construction law and
international expert witness requirements to those accepted in the United States.

[A] The Distinction Between Expert Witness and Expert Advocate

In an adversarial litigation system, each party is entitled to choose and hire
a construction expert witness. Thereby, selecting an expert gives parties the
opportunity to hire an expert who may be willing to best support a party’s spe-
cific views. Since experts are appointed and paid on the basis of a contractual
relationship, some expert witnesses unfortunately inherit the position of advocat-
ing (“Hired Gun”) on behalf of their hiring party in an attempt to advance that
party’s contentions by way of misusing expert evidence and distorting the fact
finding process. In this case, the expert is really an “expert advocate” used to
influence the position of the legal team that has hired them.

Surprisingly, I have found that this mis-apprehension concerning the integ-
rity and independence of experts is not a recent phenomenon; it has become some-
what epidemic. In 1996, Lord Woolf of the UK justice system published the
Access to Justice report,1 noting that the civil justice system was slow and expen-
sive, with emphasis that the current prolific use of experts was a contributing fac-
tor. Furthermore, accompanied by the recent landmark decision of abdicating
expert immunity,2 the civil justice system introduced measures to discredit and/or
denounce the credibility of expert advocates.

Being an “expert witness” can in some ways seem similar to the expert
advocate—whereas both roles assist and lend credence to the position of their hir-
ing party’s stance on a construction case—but, and more importantly, in the case
of the “expert witness,” regardless of their hiring party, they owe a duty to the
court. In the case of Jones v. Kearney, Lord Philips (the then President of
Supreme Court of the UK) expressed the following distinction between advocate
and witness:

1 Available at http://webarchive.nationalarchives.gov.uk/+/http://www.dca.gov.uk/civil/final/
contents.htm.

2 Available at http://webarchive.nationalarchives.gov.uk/+/http://www.dca.gov.uk/civil/final/
contents.htm.
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Each undertakes a duty to provide services to the client. In each case those
services include a paramount duty to the court and the public, which may
require the advocate or the witness to act in a way which does not advance
the client’s case. The advocate must disclose to the case authorities that are
unfavourable to his client. The expert witness must give his evidence hon-
estly, even if this involves concessions that are contrary to his client’s inter-
ests. The expert witness has far more in common with the advocate than he
does with the witness of fact.3

In the United States, there is no shortage of criticisms where the usefulness
of expert witnesses has been questioned. For instance, in the case of Finkelstein
v. Liberty Digital Inc.,4 the Judge highlighted, “Th[o]se starkly contrasting pre-
sentations have, given the duties required of this court, imposed upon trial judges
the responsibility to forge a responsible valuation from what is often ridiculously
biased ‘expert’ input.”

It always amazes me that in a construction case where often times the actual
construction sequencing is mandatory, that two experts have completely different
opinions about what critically delayed the project. It is no wonder why the hearer
of fact has difficulties understanding these variances and comes to the conclusion
that the expert testimony did not perform their “duty to the court.”

Therefore, to gain a better understanding of the changes in the use of expert
witnesses implemented over the years between US civil courts and international
courts (represented herein by sample UK practices), provided below is a brief
timeline illustrating the changes in the rules governing the practice of using expert
witnesses in the UK and also in the United States:

Timeline of Key Changes to Expert Witness Practice in the UK and the
United States

United Kingdom

1996 Implementation of the Civil Procedural Reform, also known as “Woolf
Reforms,” where the civil litigation costs were to be reduced by the use of
alternate dispute resolution and also changes to the use of expert evidence
during pre-trial and trial stages.

1998 New rules are introduced to the Civil Procedure Rules relating to an expert’s
duty and also to the use of expert conferences.

2010 Lord Justice Jackson produces preliminary and Final Reports concluding that
costs of appointing experts is becoming disproportionate.

2013 Amendments are made to CPR PD 35 (Civil Procedure Rules, Practice
Direction 35) where, at any stage in the proceedings, the court may direct some
or all of the experts from the like disciplines to give evidence concurrently.

3 Jones v. Kaney [2001] UKSC 13.
4 Harold Finkelstein & Marilyn Finkelstein v. Liberty Digital Inc., C.A.No. 19598 (Del. Ch. Apr.

25, 2005).
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United States

1993 The Supreme Court introduces the Daubert Trilogy test in order to determine
whether expert evidence is admissible.

2000 Federal Rule of Evidence (FRE) 702 is amended by affirming that the court is
the gatekeeper and that the Daubert Trilogy test is only to provide some general
standards that the court must use in order to determine the helpfulness and
reliability of the expert evidence.

2010 Amendment to the Federal Rules of Civil Procedure (FRCP), Rule 26, is made
where changes which have significantly altered the type and scope of
information can be obtained from an expert witness in the course of discovery.

2013 No amendments are made to Federal Rules in relation to expert evidence. Only
stylistic changes were made in 2011 to FRE (Federal Rules of Evidence) 702
to make the rule better understood and also coherent with other rules. No
substantive changes are made to alter its function.

What these two charts show is how these two judicial systems in two sepa-
rate countries (US and UK) have addressed the growing discontent over time with
regards to the lucrative use and conduct of expert witnesses. Each legal system
has amended accordingly to address these concerns and to provide some form of
resolution for these concerns.

[B] Similarities Between US and International Law Regarding the Use of
Expert Witnesses

Before exploring the issues related to the judicial management of expert wit-
nesses, it is important to recognize the similarities between the use of expert wit-
nesses in US and international construction law cases. For comparison purposes,
UK law (as an example international law scenario) will be compared to US law
concerns and requirements for using expert witnesses.

The fundamental principles regarding the admissibility of expert witness tes-
timony in both the UK and the United States are as follows:

United Kingdom United States

The call for an
expert witness

Expert evidence is to furnish
the Judge or jury with
necessary scientific criteria for
testing the accuracy of their
conclusions.5

Expert evidence is admissible
on the basis knowledge will
help the trier of the fact to
understand the evidence or to
determine a fact in issue.6

continues

5 R v. Turner [1975] AB 834.
6 US Federal Rules of Evidence, r 702(a).
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United Kingdom United States

Qualification of
expert witness

Expert witness is qualified
based on “his opinion on any
relevant matter on which he is
qualified to give expert
evidence.”7

An expert witness is qualified
by the knowledge, skill,
experience or education.8

Admissibility
of evidence

Opinions can be fortified not
only by any method or tests
conducted by himself but also
by reference to other credible
source with the same field of
discipline.

Expert testimony to be based
on sufficient facts, data or
products of a credible source of
tested and tried principles and
methods.9

It is evident that in both UK and US jurisdictions, the rudimentary require-
ments for the call of expert assistance is to aid the trier of fact or jury to under-
stand the technical issues at hand.

Under Civil Procedure Rules (CPR), Practice Direction (PD) 3510 and simi-
larly under the Federal Rules of Evidence (FRE) 702,11 in order to qualify as an
expert witness, that expert must possess sufficient knowledge, either stemming
from formal study or by virtue of experience gathered through a specialist trade.
The following cases cited from the American Bar Association describe instances
where an expert witness was not permitted to testify despite satisfying the
required qualification criteria:

Puente v. A.S.I. Signs, 821 S.W.2d 400, 402 (Tex. App.—Corpus Christi
1991), writ denied—Rule 704 “is not authority for permitting an expert to give an
opinion or state a legal conclusion regarding a question of law. Such questions
are not ‘an ultimate issue to be decided by the trier of fact.’ Questions on duty are
for the court.”

Askanase v. Fatjo, 130 F.3d 657, 673 (5th Cir. 1997)—Whether the officers
and directors breached their fiduciary duties is an issue for the trier of fact to
decide. It is not for the expert witness to tell the trier of fact what to decide. With
respect to admissibility of evidence, it is solely at the Judge’s discretion12 to adju-
dicate the weight and probative value of evidence which stands before him. Under
FRE 703, experts may rely on data published by others. However, in US case law,
the “Daubert trilogy”13 is the gatekeeper to determine the validity that for an

7 From the Civil Evidence Act 1972, s 3(1).
8 Fed. R. Evid. 702.
9 Fed. R. Evid. 702(b-d), 703.
10 Available at http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part35#IDA0JICC.
11 Available at http://www.law.cornell.edu/rules/fre/.
12 Fed. R. Evid. 704(a) and Civil Evidence Act 1972.
13 Daubert Trilogy: Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), General Electric

Co. v. Joiner, 522 U.S. 136 (1997), and Kumho Tire., Ltd. v. Carmichael, 526 U.S. 137 (1999).
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expert witness’s testimony to stand up in court, it must pass the following four-
factor test:

1. Can the theory or method be empirically tested?

2. Has the technique been subjected to peer review or publication?

3. Can potential error rates (if any) be controlled?

4. Are the proposed methods generally accepted with the specific
community?

Within both the US and UK jurisdictions, proposed testimony must be sup-
ported by relevant validation and must pay special attention to the methodology
and facts that they rely upon. It can be surmised that with only the reliance of tra-
ditional qualifications or accumulated knowledge, there will be the danger of
severe rebuke since it may only connote a subjective belief or unsupported specu-
lation.

[C] Differences Between US and International Law Regarding the Use of
Expert Witnesses

Despite the similarities, it is both prudent and essential to be aware of the
differences between US and international construction law regarding the use of
expert witnesses. Again using the UK vs. US comparison as an example, four
notable differences between UK and US expert witness law are provided in the
table below:

United Kingdom United States

Conduct of
Expert Witness

Expert’s “duties override any
obligation to the person from
whom they have received
instructions or have been paid
by.”14

Expert’s duty is not formally
defined under the Federal Rules
of Civil Procedure /Evidence

Procedural –
Right to Jury
Trial

Rarely in civil proceedings Rights are preserved for cases
to be tried by a jury

Depositions Expert evidence is examined
before the Judge

Expert evidence can be
compelled to deposition

Ultimate Issues Expert opinion on ultimate
issue is not admissible

Expert opinion on ultimate
issue is admissible

14 Civil Procedural Rules 35.3.
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The rules governing the use of expert witnesses in the UK, and to a lesser degree
in the United States, have changed considerably in the last decade. From prece-
dents such as the UK’s Ikarain Refeer15 and Davies v. Magistrates of Edin-
burgh,16 the duties required by the expert are clearly spelled out as follows:

1. Expert evidence presented to the Court should be, and should be seen to
be, the independent product of the expert uninfluenced as to form or
content by the exigencies of litigation (Whitehouse v. Jordan, [1981] 1
W.L.R. 246 at p. 256, per Lord Wilberforce).

2. An expert witness should provide independent assistance to the Court by
way of objective unbiased opinion in relation to matters within his
expertise (see Polivitte Ltd. v. Commercial Union Assurance Co. Plc.,
[1987] 1 Lloyd’s Rep. 379 at p. 386 per Mr. Justice Garland and Re J,
[1990] F.C.R. 193 per Mr. Justice Cazalet). An expert witness in the
High Court should never assume the role of an advocate.

3. An expert witness should state the facts and assumptions upon which his
opinion is based. He should not omit to consider material facts which
could detract from his concluded opinion (Re J sup.).

4. An expert witness should make it clear when a particular question or
issue falls outside his expertise.

5. If an expert’s opinion is not properly researched because he considers
that insufficient data is available, then this must be stated with an indi-
cation that the opinion is no more than a provisional one (Re J sup.). In
cases where an expert witness who has prepared a report could not assert
that the report contained the truth, the whole truth and nothing but the
truth without some qualification, that qualification should be stated in
the report (Derby & Co. Ltd. and Others v. Weldon and Others, The
Times, Nov. 9, 1990, per Lord Justice Staughton).

6. If, after exchange of reports, an expert witness changes his view on a
material matter having read the other side’s expert’s report or for any
other reason, such change of view should be communicated (through
legal representatives) to the other side without delay and when appro-
priate to the Court.

7. Where expert evidence refers to photographs, plans, calculations, analy-
ses, measurements, survey reports, or other similar documents, these
must be provided to the opposite party at the same time as the exchange
of reports (see 15.5 of the Guide to Commercial Court Practice).

15 Ikarian Reefer (1993) 2 LILR 68, 81-82.
16 Davie v. Magistrates of Edinburgh 1953 SC 34, 1953 SLJ 54.
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Therefore, in the UK, not only does the appointed expert have an overriding
duty to the court, but they must remain independent and impartial and also pro-
vide any contrary opinions to their testimony. In the case of Cala Homes v. Alfred
McAlpine Homes East, Justice Laddie emphasised that,

The function of a court of law is to discover the truth relating to the issues
before it. . . . Of course the court will be aware that a party is likely to choose
as its expert someone whose view is most sympathetic to its position. An
expert should not consider that it is his job to stand shoulder to shoulder
through thick and thin with the side that is paying his bill.17

In addition, under the CPR PD 35, an expert’s code of conduct is docu-
mented as follows:

Expert Evidence—General Requirements
2.1 Expert evidence should be the independent product of the expert

uninfluenced by the pressures of litigation.
2.2 Experts should assist the court by providing objective, unbiased

opinions on matters within their expertise, and should not assume the role of
an advocate.

2.3 Experts should consider all material facts, including those which
might detract from their opinions.

2.4 Experts should make it clear—
(a) when a question or issue falls outside their expertise; and
(b) when they are not able to reach a definite opinion, for example

because they have insufficient information.
2.5 If, after producing a report, an expert’s view changes on any mate-

rial matter, such change of view should be communicated to all the parties
without delay, and when appropriate to the court.

Having been in matters now using the UK jurisdiction, it was interesting to
find that, by comparison, there does not appear to be a similar documented code
of expert witness conduct in the United States, where expert witness conduct is
regulated. One related rule is documented in FRE 702, when it was amended in
2000 in response to the Daubert Trilogy, despite the cases in the Daubert Trilogy
being primarily concerned with unreliable expert testimony based on unrecogn-
ised methods by experts who were not suitably qualified. It can be reasonably
inferred that objectivity, independence, and reliability were clearly at the root of
this amendment and can be seen as such from the Committee Notes:

In the Daubert Trilogy, the Court charged trial judges with the respon-
sibility of acting as gate keepers to exclude unreliable expert testimony, and
the Court in Kumho clarified that this gatekeeper function applies to all expert

17 Cala Homes (South) Ltd. v. Alfred McAlpine Homes East Ltd. (1995) FSR.
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testimony based in science. . . . The amendment affirms the trial court’s role
as gate keeper and provides some general standards that the trial court must
use to assess the reliability and helpfulness of proffered expert testimony.
Consistent with Kumho, the Rule as amended provides that all types of expert
testimony present of admissibility for the trial court in deciding whether the
evidence is reliable and helpful.

Furthermore, FRE 703 does not appear to contain any specific obligation for
the expert to be independent. Experts are able to form opinions based on facts or
data that they have been either aware of or have personally observed. This rule
has caused some polarized arguments in the United States regarding to expert par-
tisanship, as it has been argued that the expert is possibly offering testimony by
playing a dual role of both factual and expert witness. It became very evident to
me that this “partisanship” view was in the minds of the solicitors and barristers
practicing UK jurisdiction construction law that I worked with on international
matters. However, I found that if you provided work product that was factual and
well based, then there were really no problems working with these legal teams.

Despite the concerns on the possible leniency of independence and impar-
tiality of expert evidence, the amendments discussed thus far have been made to
the US federal rules post Daubert Trilogy. Even though stringent regulations have
not been adopted by the US federal rules in relation to the conduct of expert wit-
ness, construction experts who are well recognized for their construction back-
grounds and experience abide by a high code of conduct.

In addition, members of professional bodies or established institutions are
required to observe standards promulgated by their respective bodies. For
example, the American Institute of Certified Public Accountants (AICPA) pub-
lished a document called “Litigation Services and Applicable Professional Stan-
dards” in 2003 which highlights the issues of integrity, objectivity and
contingency fees. Further emphases for the said mandates are documented in
AICPA Rules 101 and 102 and are stated as follows:

AICPA Rule 101 (9)

Independence, as set forth in the AICPA, is ordinarily not required when
performing litigation service engagements. As a result of Sarbanes-Oxley Act
2002, the practitioner should be aware that, in some instances, if the practi-
tioner provides audit services, statutes may preclude the provisions of litiga-
tion services.

AICPA Rule 101 (10)

Lack of independence from the client may be used to question the
expert’s credibility and objectivity. The expert should carefully consider the
potential difficulties inherent in serving as an expert witness for a party. If
the practitioner lacks independence, or could appear to lack independence in
relation to that party, the practitioner should discuss these issues with the cli-
ent before accepting the arrangement.
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AICPA Rule 102 (11)

Integrity and Objectivity—To maintain integrity is to adhere to an ethi-
cal code and be free from corrupting influences and motives. Service and pub-
lic should not be subordinated to personal gain and advantage.

AICPA Rule 102 (12)

The roles of practitioners differ from attorneys in the litigation process,
which is an adversarial proceeding in which the best case for each party is put
before the trier of fact. The litigation attorney is the client’s advocate.

AICPA Rule 102 (13)

The expert does not serve as an advocate for the client’s position and,
therefore, should not subordinate his or her judgement to the client. The
expert’s function is to assist the trier of fact in understanding complex or unfa-
miliar concepts after having applied reliable principles and methods to suffi-
cient relevant data.

[D] Deciding When to Use an Expert Witness

I have found that the complex field of construction law involves numerous
transactions, participants, known and unknown occurrences, and multiple legal
considerations and implications. Large-scale construction projects often involve
multiple employers, companies, governmental entities, individuals, and other par-
ties, coming together via complex contracts to perform the work based on a cer-
tain time schedule.

As a result, contractors, owners, subcontractors, construction managers,
designers, material suppliers, and other parties involved become susceptible to
possible litigation, whether regarding accidents on site, contractual issues, design
problems, scheduling delays, disruptions, defects, property issues, and any other
situations that might occur during the construction process.

Given the potential for problems that tend to arise in construction litigation
among plaintiffs and defendants, the need for a construction expert witness may
be a necessity. As most construction law cases generally focus on industry stan-
dards and complex construction issues, the construction expert witness then can
become an integral part of the legal team to explain the complexities of the con-
struction process to the fact-finder(s).

From the 1980s onward, I have found that construction law, as it is known
today, has evolved to become an essential discipline in the realm of large-scale
construction projects. Prior to the more formalized practice that exists today, con-
struction law had been an ambiguous term used to describe an area existing in
between real property, contracts, and elements of finance to address issues and
disputes. As construction law has become more specialized, it now defines itself
as a distinctive niche within the legal environment.
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[1] Construction Law Claims

The most common claims made in construction law are those involving pay-
ment default, project deficiencies, scheduling delays, and disruptions. Scheduling
delays often occur in construction projects and those delays may lead to serious
damages including, but not limited to, acceleration costs, loss of productivity
costs, inefficiency costs, equipment depreciation, and overtime costs. To help
mitigate the risk of scheduling delays, construction parties often include
no-damages-for-delay clauses in contracts.

No-damages-for-delay clauses can be fairly common in construction con-
tracts, providing a bit of a cushion for the unplanned issues that may hit a con-
struction site. These clauses are supposed to be used to prohibit claims for
damages arising from delays and to protect contractors from lawsuits.“Damages”
in no-damages-for-delay clauses are those that go beyond the direct costs, such as
defective plans or specifications. However, these are frequently the subject of
controversy, as legal challenges to their enforcement are almost as common as the
clauses themselves.

“No damages” clauses can complicate the litigation process and lawyers and
experts need to be aware of a country’s or state’s position on the enforceability of
contracts with such clauses in them.

[2] Scheduling Delays

When actual construction critical delays occur, it is essential to assess what
caused these critical delays and form an opinion as to who may be responsible for
the delay. This assessment requires an evaluation of the way a project was planned
to be completed versus how it actually was constructed. The complexities of con-
struction delays often lead to the requirement of implementing the use of forensic
expert witnesses with the construction background required to assess the planned
versus actual use of resources that drove the critical forward progress of the work.
The purpose of these analyses are to help explain who was responsible for what,
as well as to identify what subsequent damages were caused by a particular party.

It is important to note that there is a distinction between a delay claim and
a disruption, or cumulative impact, claim. It was held in Bell Co. that “although
the two claim types often arise together in the same project, a ‘delay’ claim cap-
tures the time and cost of not being able to work, while a ‘disruption’ claim cap-
tures the cost of working less efficiently than planned.”18 As noted, the two claims
(delay and disruption) tend to arise together but do present some differences,
especially in litigation regarding delay.

18 Bell BCI Co. v. United States, 81 Fed. Cl. 617, 636 (2008).
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Construction delays arise in government contracts, as well. In such circum-
stances, a Suspension of Work clause may govern contractor claims over
government-caused delays. To recover contract delays for an alleged government
delay, a contractor must show an unreasonable delay caused by the government,
that the government is the sole cause of the delay, and that the contractor is
entitled to the amount of damages.19 A contractor must also prove, regardless of
government action or inaction, that they were not responsible for any concurrent
delay that would have equally delayed the contract. The scope of any claim
involving a government delay will typically have intrinsic requirements unique to
that government. Regarding international matters, understanding in-country
requirements related to construction become a critical necessity for both lawyers
and experts.

[3] Defects

Apart from scheduling delays, another common area of litigation in con-
struction law involves defects. Defects in a construction project can include
defective materials, strict products liability, breach of warranty, technical defi-
ciencies, and negligence. In the United States, workers on a job site are often
those most likely to be claimants in construction cases involving injury. And if
negligence is involved, workers may be able to sue for personal injury, as well. In
other countries, non-workers may also bring personal injury claims to litigation.
In cases involving owner or contractor negligence, especially negligence in con-
struction cases, an expert witness can be essential to the outcome, with some
court’s ruling them necessary in order to prove a prima facie case. In Miller v.
Los Angeles (US), the court held that because an “ordinary man” could not deter-
mine whether or not a building was built in accordance with legal standards,
issues of a building’s negligent location and subsequent consequences stemming
from that negligence required testimony by an expert witness.20

[4] The Legal Standard for an Expert Witness

When using expert testimony, counsel may come up against issues regard-
ing rules of evidence, which vary country-to-country and state-to-state jurisdic-
tions. Most US states model their evidence standards after FRE 702, which
stipulates that an expert witness, once qualified by knowledge, skill, experience,
training, or education, may testify as to his/her opinion if the testimony is based

19 Blinderman Constr. Co., Inc. v. United States, 695 F.2d 552, 559 (Fed. Cir. 1982).
20 FRCP, r 38(a): Right Persevered. The right of trial by jury as declared by the Seventh

Amendment to the Constitution—or as provided by a federal statute—is persevered to the parties to
inviolate.
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days and can testify regarding to what caused these days of delay but are not to
allocate these delay days between the parties. This is the role of the Arbitrator or
Tribunal to make this “finding.” There have been times, however, when I have
been asked in international arbitrations by the Arbitrators what my “opinion” may
be of an allocation between the parties. Obviously you then may state your opin-
ion if this is requested.

[E] Selecting the Best Expert Witness for Construction Law Cases

In many construction law cases, experts can come from a variety of fields
depending on the particular facts of the case. “Standard of Care,” for instance, is
a critical factor in defect cases, including those involving personal injury and neg-
ligence claims. In one defect case, an engineer was found to be a reliable expert
witness when testifying as to generally accepted engineering safety standards and
to establishing the standard of care in a personal injury claim where it was alleged
that failure to provide a handrail caused the plaintiff to fall.29 Other professionals
that commonly serve as expert witnesses in construction defect cases include
architects, who similarly attest to construction standards of care and assessment
of duty, breach, and causation factors of negligence claims.

Construction professionals used as expert witnesses must have extensive
experience in their particular field and have the appropriate education and certi-
fication background.

[1] Expert Witnesses Used for Delay Cases

Expert witnesses used for delay cases analyze construction delays that may
have occurred on a construction project. In most cases, construction experts
should have extensive backgrounds in fields of construction or in construction, in
general. However, scheduling experts who are called to testify in delay cases
often do not possess actual construction experience, but instead have been trained
as computer schedulers, and therefore follow various manuals and publications to
help form their opinions versus actual hands-on experience and knowledge.

Due to the complexity of analyzing delays and disruptions in the construc-
tion of large-scale construction endeavors, in order for an expert to be considered
reliable, they should have demonstrable experience in construction and the sched-
uling process.

In many delay cases, an opposing expert is usually present, so cross-
examination can be quite rigorous. Therefore, in order for testimony by a con-
struction expert to be deemed admissible and reliable, an expert needs to prove
that the methods they chose do address the actual occurrences that happened on

29 Miller v. Los Angeles Cnty. Flood Control Dist., 8 Cal. 3d 689, 106 Cal. Rptr. 1, 505 P.2d 193
(1973).
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the construction project, and do explain how these occurrences actually differ
from the manner in which the contractor planned to construct the project at the
outset.

[2] Expert Witnesses—Accounting/Quantum/Damages

Another form of expert testimony is what I will call “damages.” Expert wit-
nesses may be used to assessing what damages resulted from alleged problems
that occurred during the course of construction. Expert witnesses may be called
to testify to indirect or time-related costs due to delays, labor inefficiency, and the
cost of changed work.

Complicated calculations of liquidated damages, audit review, and costs
often need to be performed, and construction experts and those in the field of
accounting may be needed for assessment and explanation to a hearer of fact. As
with most, if not all expert testimony, direct experience is a key factor.

[F] How Construction Expert Witnesses Are Used in Various Legal
Situations

[1] Civil Jury Trials

A notable difference between US law in general and UK law (as an example
of international law) is the right to a jury trial in civil proceedings. Despite the
fact that both systems are operatives of common law, under US jurisdiction, par-
ties have the right to have their civil case be heard by a jury. The Seventh Amend-
ment of the US Bill of Rights was legislated in 1789 as a mechanism to maintain
liberty of its citizens after the Constitution was adopted.30 This amendment has
enabled lawyers to employ tactics to amplify their bias detection skills. Since
juries are made up of lay men and women, the expert is required to dissect every
piece of information in order for the jury to absorb the facts, which in turn could
facilitate the process of disambiguation and make apparent any form of bias.

By contrast, under UK law, the use of juries for civil cases is quite rare. And,
only under exceptional circumstances, jury trials are permitted to the Queen’s
Bench Division if the Court is satisfied with the following criteria, based on the
Senior Courts Act of 1981, s69(1):

1. A charge of fraud;

2. Defamation; and

3. False imprisonment.

30 Available at http://www.lawgazette.com.sg/.

2015 CONSTRUCTION LAW UPDATE§ 1.01[F]

1-18



the contract shall be traced back as far as necessary and the additions, or devia-
tions, if any have been made, shall be paid for according to the usual rate of
charging.

[3] Jury Trials and Construction Disputes

It goes without saying that major, large-scale construction projects require a
great deal of planning, scheduling, and management. Unfortunately, for construc-
tion experts in the United States, there are some construction project delays and
damages that cannot be controlled, anticipated, or settled. Therefore, when
this type of misfortune strikes, and contractors and owners become divided adver-
saries, jurors are called upon to determine the futures and fortunes of the
combatants.

Because jurors possess this power, I strongly suggest that the jury dynamics
should be carefully considered by anyone requesting a jury trial. This is espe-
cially true for members of the construction industry because delay claims, defect
cases, and most other types of construction disputes take longer, involve more
witnesses, require more exhibits, and are generally more complex than the aver-
age case pending in civil courts.

Having said that, no matter how interesting you believe your case is, most
jurors do not find them fascinating, but instead boring, and will lull them to dose
off, if not sleep. There is nothing like watching a juror’s expression while sitting
in a hot, stuffy courtroom listening to litigators and experts talking complex con-
struction jargon.

If one party in a dispute has an unrealistic view of the risks of trial or a
scorched earth litigation strategy, they may decide to accept the consequences and
limitations of a jury trial and want their “day in court” or believe they may have
no other choice. If this is the path selected, then there are some things based on
experience in providing expert testimony in construction case jury trials that need
to be taken into consideration:

[a] True or False? Justice Is Served When a Dispute Is Submitted to
a Jury of One’s Peers.

In the United States, the US Constitution does not automatically give people
the right to a trial by a jury of their peers. The Seventh Amendment simply pre-
serves the right to trial by jury in civil cases “and no fact tried by a jury, shall
otherwise be reexamined in any court of the United States, than according to the
rules of common law.”31 Therefore, while jurors are the judges of the facts in a
trial, they are your peers. A “peer” is defined as “one’s equal,” and without doubt

31 Available at http://system.uslegal.com/u-s-constitution/amendment-vii-common-law-suits-
jury-trial-1791/.
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most opposing counsels will make sure that none of your peers in the construc-
tion industry are on the jury.

Some trial consultants believe that a case is won or lost during the jury
selection process. The selection of the jury places a key role in the outcome of a
case. Lawyers ask prospective jurors, who are under oath, various questions about
their backgrounds, attitudes, and experiences, ostensibly for the purpose of ensur-
ing that the jurors can be impartial, but in reality they are trying to select jurors
that best suit their case, or in construction terminology, trying to stack the deck in
their favor.

This is part of the US adversarial system of justice, and state laws give law-
yers the opportunity to ask the judge to dismiss any jurors who may have actual
or perceived biases. Lawyers are also given peremptory challenges to kick a num-
ber of people off the jury for any reason at all.

As a result of this jury selection process, one can be sure that the members
of a US jury have little, if any, experience in the construction industry. They will
not be expert witness peers. For example, if a trial concerns an architect’s alleged
design errors, it is more than likely that the opposing counsel will not let an archi-
tect get on the jury. Likewise, it is unlikely that a spouse of a contractor would be
selected when a trial concerns construction defects. The expert witness then is
challenged to reduce his or her evaluation of a complex construction process into
a “See Spot Run” explanation simplification at its finest. Plus, while construction
experts find construction-related issues very stimulating, juries do possess the
same mindset, to say the least. Therefore, a construction expert witness will never
work harder than when preparing for and providing expert witness testimony in a
jury trial.

[b] True or False? Jury Verdicts Are Based Solely on Evidence and
on the Law.

Jurors bring their experiences, personalities, and perceptions into the court-
room and these things shape the views of what they are seeing and sharpen the
tones of what they are hearing. As a result, it is very difficult to know how the
unique facts of a construction case will be received by a jury. The following
answers to post-trial surveys conducted by Los Angeles County Superior Court
Judge Jacqueline Connor highlight some of this impending ambiguity and are
enlightening (as well as discouraging):

• “I disliked that the whiny plaintiff thought his problem was worth the
court’s and 14 jurors’ time.”

• “Too many attorneys take too many cases to court. This was exactly one
of those that should never have been brought.”

• “The defense attorney was popping TUMS. What’s wrong?”
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• “She was good, logical, kind of dull, though. And needs to update her
wardrobe (button hanging off.) Stuff like that is distracting.”

• “Skilled and articulate but his hair was a little long to be compatible
with his high quality dress without suggesting shiftiness.”

Author’s note: In my experience as an expert witness in a jury trial, one juror
when questioned afterwards stated they favorably acknowledged my specific tes-
timony because “I looked like her nephew and her nephew would never lie.”

[c] True or False? If Evidence So Clearly Supports One Position
over Another, the Jury Will Be Compelled to Render a
Verdict in Favor of the Supported Position.

The truth is you do not know what evidence a jury will hear. That will
depend on the judge and how he applies the rules of evidence, and no two judges
are exactly alike when it comes to their rulings based on evidence. Throughout
the trial, the judge will rule on dozens of objections by your opponent regarding
hearsay, relevance and admissibility.

Often times, these types of quick decisions will have long-term implications
for a construction case. I have found that, prior to trial, a judge will likely rule on
several motions in which the parties will try to exclude whole segments of a case
and prevent any reference to them in front of the jury. The legal basis for such
motions is that the information is more prejudicial than it is probative. In other
words, I have experienced situations where what you believe to be a dynamite
piece of information that you think will blow away the jury was never be heard
because it may move the jury to an irrational decision based on reasons such as
passion.

All expert witnesses hope that, even if a jury does not hear or understand all
the evidence, they certainly will be convinced by the opinions of their expert wit-
ness testimony. However, most jury instructions regarding expert witnesses say
something like this: “You do not have to accept an expert’s opinion. As with any
other witness, it is up to you to decide whether you believe the expert’s testimony
and choose to use it as a basis for your decision. You may believe all, part, or none
of an expert’s testimony.” (CACI Jury Instruction No. 219.) Of course, both sides
hope to offer the testimony of equally qualified experts, normally with contradic-
tory opinions. The jury then has to decide which set of experts to believe based
on facts, statements, personalities, conduct, and a host of other reasons.

The sobering fact with jury trials is that, after a closing argument, you cede
responsibility for the outcome of your case to strangers, most of whom, if not all,
will have no background in construction. Before giving up that control, all you
can do is make sure that you have carefully considered how well you believe your
case will be perceived by the jury. With jury trials, one must look at a case objec-
tively, not from the perspective of a seasoned construction professional, but
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through the eyes of people who have little to no experience whatsoever in the con-
struction industry.

Another drawback to jury trials is that they are time-consuming and jurors
may not always follow the law, instead rendering verdicts based on emotions. In
my own experience, before providing testimony in a jury trial, I used to deliver
my analysis and testimony to my late mother to see if she could understand what
I was trying to communicate. In every instance, I felt I was prepared when I
arrived at her home, but by the time I left, after her informal and objective ques-
tions, she and I would end in an argument and I would know then that my work
had just begun.

It should be noted that some alternative dispute resolution procedures may
be better suited for the resolution of construction disputes than jury trials. In
mediation, for example, you can retain some control over the outcome, you can
always just walk away. Arbitration is another alternative to trial, but you are still
giving an arbitrator or tribunal control over your fate. I have seen clients try to
mitigate this by customizing the dispute resolution provisions in their contracts to
fashion an arbitration proceeding to their liking.

In the US judicial process, juries do play a unique role determining—as in
the case of construction disputes—compensation that is to be awarded for a loss.
Overall, juries are recognized as “triers of fact” whereas the jury determines the
facts, but the judge, as stated previously, determines the law.

In the US court system, jury trials aren’t the only type of trial that takes
place. There are also bench trials. A bench trial takes place in front of a judge
only; there is no jury involved. The judge is both the finder of fact and ruler on
matters of law and procedure. This means that the judge decides the credibility of
the evidence presented at trial and also decides what happens at the trial accord-
ing to laws and rules of procedure.

I have experienced where a bench trial can be beneficial and sometimes pro-
vide a more timely resolution to a legal matter. Bench trials usually take less time
than jury trials because the attorneys do not need to go through the jury selection
and instruction process. Bench trials also tend to be slightly less formal than jury
trials. A bench trial may also be useful in particularly complex cases that a jury
might not understand. The drawback to a bench trial is that there is only one
finder of fact, and most times I believe judges would rather receive hundreds of
paper cuts across their tongue than to sit through a construction trial.

The UK abolished their grand jury system in 1933. As a result, both sides in
a dispute are able to present evidence and make their arguments, which is defi-
nitely not the case with a grand jury. Prior to this abolishment, the UK had
exported grand juries to most of their former colonies—Canada, Australia, New
Zealand—and virtually all of them have since stopped using them. Grand juries
often are said to be “putty in the hands of the prosecutor.” In other words, the
prosecutor really tells the grand jury what they want and then they go along with
it. That is why former New York Judge Sol Wachtler once famously said that a
district attorney could get a grand jury to “indict a ham sandwich.” But another
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judge pointed out, “[then] it must be even easier to get the sandwich acquitted if
that is what the district attorney may actually want.”32

[4] Expert Witness Help in Resolving Construction Disputes

Not all claims that arise from international or US construction contracts end
up in a formal dispute. When they do, there are various methods for resolving dis-
putes without the need for formal proceedings. Many owners of large interna-
tional projects are putting in place third-party project advisors to settle disputes in
real time in order to keep projects moving forward. I find these types of assign-
ments very rewarding as an expert because you can use your construction exper-
tise, analytical experience, and expert witness testimony know-how to help
owners and contractors resolve their differences, and minimize the downtime in
construction progress that they would have experienced had the matter gone into
a legal proceeding. This is especially important when projects are being con-
structed in remote regions around the world where the projects must move for-
ward as there are limited cost effective alternatives.

Formal disputes can also be resolved through litigation and arbitration. Until
recently, arbitration was part of the growing trend towards ADR (Alternative Dis-
pute Resolution) and an alternative to the formal litigation process. However, in
the last decade, arbitration has in many respects become so similar to litigation
that ADR is now seen as the alternative to both litigation and arbitration. That
said, there remains a number of important differences between litigation and arbi-
tration in resolving construction disputes, and in how expert testimony is used in
both.

Litigation involves courts. Where parties to a contract have failed to agree
otherwise, any unresolved disputes must be decided by national courts. Arbitra-
tion, however, is something which is proactively chosen by the parties—usually
in the underlying contract—and, if arbitration has been chosen, then most national
courts around the world will enforce an arbitration agreement and will not inter-
fere with the arbitration process. As an example, in international infrastructure
projects—where quite often one party is local and the other is international—
contracting parties favor arbitration ahead of litigation. There are a number of rea-
sons why:

(1) There usually is greater neutrality in the arbitration process. That is not
to say judges around the world are necessarily biased towards local parties. How-
ever, for a party not used to a local law system or the local courts, there is an obvi-
ous preference to level the playing field so that neither party has any hint of an
advantage over its opponent. With arbitration, the local courts (and local judges)
play no direct role in the dispute resolution process, although they do support the
arbitration process where necessary.

32 Available at http://en.wikipedia.org/wiki/Sol_Wachtler.
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(2) There are extremely well qualified arbitrators with construction-related
experience that sit as members of Arbitration Tribunals. Again, that is not to say
that judges around the world lack the competence and/or experience to resolve
construction disputes. However, there is recognition that many construction dis-
putes involve detailed technical issues that benefit from the experience of those
who deal with construction cases on a regular basis.

In some jurisdictions, judges will deal with family law matters, criminal
cases, corporate disputes, and employment issues at the same time as they may
hear the occasional construction dispute. In arbitration, I have given evidence in
front of and worked with a number of sought after experienced construction arbi-
trators located in regions such as Hong Kong, the United States, the UK, Mexico,
and Australia, to name a few. These individuals make a full-time practice of arbi-
trating large international construction disputes. This dedicated focus and com-
mitment gives advantage to all of the parties involved.

(3) Thirdly, arbitration provides greater confidentiality. Litigation proceed-
ings take place in a court which is generally open to the public and where the dis-
putes are determined by judgments which become public record and public
documents, whereas arbitration is (in most cases) private and confidential
between disputing parties. This is an important distinction to owners and contrac-
tors alike, neither of whom want third parties to have knowledge of the dispute or
its outcome.

(4) There is also the issue of enforcement. At the end of a piece of litigation,
the court hands down a judgment. In arbitration, the tribunal renders an award.
Subject to any right of appeal or challenge, arbitration awards are generally easier
to enforce through the New York Convention (the “1958 Convention on the Rec-
ognition and Enforcement of Foreign Arbitral Awards”).33

Through legislation, approximately 150 countries ratified the terms of the
New York Convention, which, in effect, ensured that an arbitration award prop-
erly made in a state that ratified the Convention is recognized and enforced in
another such state. Judgments of courts do not fall within the scope of the New
York Convention. Therefore, court judgments can only be enforced in foreign
jurisdictions if there is a specific arrangement that deals with the recognition and
enforcement of judgments between the country in which the judgment is made
and the country in which it is to be enforced. Such arrangements do exist, but not
on the same scale as the New York Convention.

(5) Cost and speed were once considered the biggest advantages of arbitra-
tion over litigation. However, I have found that this has become questionable in
recent years although it depends on the facts available. My experience with multi-
party arbitrations with three sitting arbitrators is that even with simple issues, such
as getting the parties together, hearings can delay the process by months.

33 Available at http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf.
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I have found that courts in some jurisdictions have heavy backlogs of con-
struction cases and delays of several years are common. In some jurisdictions,
they say that litigation is commenced by the grandfather, for the benefit of the
grandson.34 However, in some countries, for example in the UK, I have been told
that a construction dispute can easily be dealt with by the courts in an 18-month
window. Typical construction arbitration with an experienced tribunal and willing
parties should be concluded within an 18- to 30-month window. Although that
may not seem quick, it often can measure favorably with many court systems.

Cost remains a key issue. There is no doubt that the cost of arbitration is on
the rise. Many conferences, many surveys, and many articles question why this is
so. I have seen concerted efforts by the international legal community to work
together and reduce the cost of arbitration. They know the cost of arbitration must
be controlled; otherwise a process that may be a very sensible way to resolve
international disputes will lose its traction.

[5] Legal Processes That Specify How Expert Witness Testimony Is
Provided in the US and/or in International Construction Law

International construction law explores the contractual and administrative
relationships that create a project, and how global construction has created the
need for commonality of practice and procedures. This has led to the evolution of
standard procurement procedures, standard contract forms, and universally
accepted contract principles.

I believe the construction industry itself has undergone globalization for sev-
eral reasons including: improved communications technology; an increase in rela-
tively inexpensive engineering talent from other countries that drives down
overall project costs; and the emergence of “well managed” turnkey construction
as a method of delivery for massive projects. This has also contributed to the
development of generally accepted principles of international construction and
international construction law.

There are a variety of sources and guidelines that cover international con-
struction law, including:

(1) Major public international lending institutions, such as the World Bank,
and their role in developing uniform contracting procedures and forms;

(2) International conventions, proposals, or recommendations that generate
standard contract principles, such as the UNIDROIT Principles of International
Commercial Contracts and the UNCITRAL Model Law on the Procurement of
Goods, Construction and Services; and

34 Available at http://www.reedsmith.com/Resolving-international-construction-disputes-
litigation-or-arbitration-10-29-2012/.
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